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AGENTS 


§56. Agent’s authority. 


U.S. Court of Appeals, 5th Cir. (1970) U.S. 
Court of Appeals upheld district court's 
decision that bonds covered national bank 
directors fraud, which caused Texas 
bank’s failure. On issue of notice, court 
ruled that discovery of loss took place 
when bank actually learned of fraud, in 
this case after bank was closed and placed 
in receivership. FDIC v. Aetna Cas. & 
Sur. Co., 426 F.2d 729 (5th Cir. 1970), 89 
B.L.J. 628. 


ASSIGNMENTS 


$95. Assignment of contract. 

Mississippi (1972) Surety’s subrogation 
rights in municipal contract, where surety 
completed contract after contractor’s de- 
fault, were not superior to thc right of the 
bank to the progress payments due under 
contract, where bank had advanced funds 
to contractor for labor and material and 
took an assignment of funds due under 
the contract. Reliance Ins. Co. v. First 
Miss. Natl Bank (Miss. 1972), 89 B.L.J. 
1037. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§99. Property subject to attachment. 

U.S. Supreme Court (1972) Prejudgment 
replevin statutes of Pennsylvania and 
Florida authorizing summary seizure of 
goods in buyer's possession after default 
were declared unconstitutional and held 
to violate due process of law. Fuentes v. 
Shevin, 403 U.S. 607 (1972), 89 B.L.J. 848. 


§104. Property subject to garnishment. 

U.S. District Court, N.D. Georgia (1972) 
Funds to be used for college tuition are 
the “specialized type of property” to 
which Sniadach v. Family Fin. Corp., 395 
U.S. 337 (1969), addressed itself; therefore, 
prejudgment garnishment of these funds 
is unconstitutional. Aaron v. Clark, 342 
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F. Supp. 898 (N.D. Ga. 1972), 89 B.L.J. 
965. 


Louisiana (1971) Debtor-sailor was not a 
seagoing seaman; he had a job on a sta- 
tionary barge. Creditor served a garnish- 
ment order on his employer. Court up- 
held seaman’s claim that he was exempt 
under federal law from such garnishment. 
X-L Fin. Co. v. Bonvillion, 244 So. 2d 826 
(La. 1971), 89 B.L.J. 354. 


ATTORNEY’S FEES 


§111. Recovery of attorney’s fees. 

U.S. District Court, C.D. California (1970) 
Court awards attorney’ fees in the 
amount of $90,000 yearly, for nineteen 
years in case where judge goes to great 
lengths to spell out history of legal ser- 
vices, their intricacy, and worth. Chap- 
man v. United States, 314 F. Supp. 549 
(C.D. Cal. 1970), 89 B.L.J. 53. 


Georgia (1970) Examination of the alleged 
statutory notice to sue and demand attor- 
ney’s fees shows that it did not comply 
with statute providing that the maker 
shall have “10 days from the receipt of 
such notice to pay the principal and in- 
terest without the attorneys fees.” In this 
instance, the notification merely stated 
that to avoid the attorney's fees, he could 
pay the principal and interest “within ten 
(10) days from the date on this note.” 
Tankersley v. Security Natl Corp., 176 
S.E.2d 274 (Ga. App. 1970), 89 B.L.J. 565. 


Minnesota (1972) In awarding of attor- 
ney’s fees for the collection of a note, the 
court considered not only the minimum- 
fee schedule but also the amount due on 
the note, the uncertainty and difficulty of 
collection, and the anticipation of future 
services to be performed by plaintiff's at- 
torneys. O'Donnell v. McGee Trucks, 
Inc., 199 N.W.2d 432 (Minn. 1972), 89 
B.L.J. 1097. 


New Mexico (1970) Appellee, having re- 
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ceived affirmance of its judgment on a 
promissory note, which judgment included 
an allowance by the trial court of attor- 
neys fees in the sum of $300, was per- 
mitted an allowance of $150 for additional 
attorney's fees for the services of its at- 
torneys on appeal. Cabot v. First Nat'l 
Bank, 474 P.2d 478 (N.M. 1970), 89 B.L.]. 
566. 


Washington (1972). Trial court allowed 
attorneys fees of $23,000 based on sub- 
stantial evidence that through the attor- 
ney's diligent efforts, the estate was aug- 
mented from $40,000 to $261,000. In re 
Estate of Coffin, 499 P.2d 223 (Wash. App. 
1972), 89 B.L.J. 1042. 


BANKING 


§113.1. Bank holding companies. 
Guenther, “The 1970 Bank Holding Com- 
pany Act Amendments and State Influ- 
ence on Banking Structure,” 89 B.L.J. 318 
(1972). 


Nimkin, “Legal Problems in the Acquisi- 


tion by Bank Holding Companies of Ad- 
ditional Banks and Non-Banks,” 89 B.L.]J. 
387 (1972). 


$115. Use of word “bank.” 

Alabama (1970) Although corporation had 
the word “bank” in its name, it was not in 
the business of banking. It was allowed 
to retain its corporate name since the 
name was established prior to effective 
date of statute which restricted the word 
“bank” to those corporations involved in 
banking. Alabama Indus. Bank v. State 
ex rel. Avinger, 237 So. 2d 108 (Ala. 
1970), 89 B.L.J. 375. 


§117. Power to create a bank. 

U.S. Court of Appeals, 3d Cir. (1972) State 
bank was entitled to “home office” protec- 
tion from the date it received approval of 
charter from Banking Commissioner, 
rather than date it opened principal office 
for business. National banks which 


opened branches in this interim period 
violated New Jersey. statute which pro- 
tects bank whose principal office is estab- 
lished in a municipality from having the 
branch office of another bank in that 
same municipality. Springfield State Bank 
v. National State Bank, 459 F.2d 712 (3d 
Cir. 1972), 89 B.L.J. 962. 


8119. State control of banking business. 
Washington (1972) State prohibition 
against loans by municipalities was never 
intended to include the debtor-creditor 
relationship which arises when city funds 
are deposited in banks, especiaily since 
the deposits are protected against loss by 
the government. State ex rel. Graham v. 
Olympia, 497 P.2d 924 (Wash. 1972), 89 
B.L.J. 1039. 


§119.5. Federal control of banking 
business. 

Cook, “The SEC and Banks,” 89 B.L.J. 499 

(1972). 


Dietrich, “The FTC and Regulations Af- 
fecting Banks,” 89 B.L.J. 514 (1972). 


8119.6. Equal Pay Act. 

U.S. Court of Appeals, 8th Cir. (1972) 
Paying higher salaries to men doing the 
same work as women bank employees be- 
cause men were part of “management 
training program” was only an attempt to 
avoid the federal Equal Pay Act. Hodgson 
v. Security Nat'l Bank, 460 F.2d 57 (8th 
Cir. 1972), 89 B.L.J. 964. 


8120. Constitutionality of regulatory laws. 
U.S. District Court, N.D. California (1972) 
Domestic reporting requirements of 1970 
Bank Secrecy Act are unconstitutional and 
government is enjoined from implementa- 
tion. Foreign reporting requirements and 
record-keeping requirements are enforce- 
able. Stark v. Connally, 72-2 U.S.T.C. § 
9,663 (N.D. Cal., Sept. 11, 1972), 89 B.L.J. 
951. 
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§121. Discretion of authorities in issuing 
charter. 

Iowa (1972) Iowa Banking Act giving 
Superintendent of Banking discretion to 
approve applications for state banks is 
constitutional, and trial court is limited, 
in reviewing actions of Superintendent, to 
determining whether there was “substan- 
tial evidence” to support his order. Grant 
v. Fritz, 201 N.W.2d 188 (Iowa 1972), 89 
B.L.J. 1094. 


§132. Merger and consolidation. 

Harris, “Bank Merger Policy and Prob- 
lems: A Linkage Theory of Oligopoly,” 
89 B.L.J. 116 (1972). 


U.S. District Court, Vermont (1972) The 
“Bennington area” can be considered a 
section of the country of economic signif- 
icance for antitrust purposes under Sec- 
tion 7 of the Clayton Act, so that where 
the proposed merger of two commercial 
banks would result in concentrated bank- 
ing in the Bennington area, they were 
rightfully denied approval to merge. The 
decision closely follows the Supreme 
Court ruling in United States v. Phillips- 
burg National Bank and Trust Co., 339 
U.S. 350 (1970). United States v. County 
Nat'l Bank, 339 F. Supp. 85 (D. Vt. 1972), 
89 B.L.J. 864. 


BANKRUPTCY 


§145. Priorities among creditors. 

U.S. Court of Appeals, 7th Cir. (1972) 
Right of reclamation on buyer's insolvency 
based upon misrepresentation of solvency 
as set forth in balance sheet within three 
months before delivery of goods could not 
be extended to seller's transferee who did 
not rely on such balance sheet. In re 
Hardin, 458 F.2d 938 (7th Cir. 1972), 89 
B.L.J. 858. 


North Carolina (1972) Treasurer of insol- 
vent corporation who also performed 
legal services for the company was a gen- 
eral creditor not entitled to priority status 
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for wages as a regular employee where 
attorney was held to be an independent 
contractor. First Citizens Bank & Trust 


Co. v. Academic Archives, Inc., 189 S.E.2d 
551 (N.C. App. 1972), 89 B.L.J. 1099. 


$171. Recovery of money by receiver. 
Wisconsin (1972) State and federal regula- 
tion limiting the amount of money savings 
and loan institution could lend a single 
borrower does not create cause of action 
for the benefit of trustee of bankrupt who 
has borrowed beyond the maximum limit. 
McNeill v. Jacobson, 198 N.W.2d 611 
(Wis. 1972), 89 B.L.J. 962. 


$178.6. Discharge in bankruptcy as valid 
defense. 

U.S. Court of Appeals, 6th Cir. (1972) 
Michigan law where bank may execute 
joint judgment against the husband and 
wife even though husband had been given 
discharge in bankruptcy is barred by and 
is in direct conflict with Section 17 of the 
Bankruptcy Act, which provides that a 
discharge releases bankrupt from all 
provable debts notwithstanding that prop- 
erty held by the entirety does not pass to 
trustee in bankruptcy. Harris v. Manufac- 
turers Nat'l Bank, 457 F.2d 631 (6th Cir. 
1972), 89 B.L.J. 865. 


Utah (1972) Discharge in bankruptcy was 
a valid defense to suit brought on prom- 
issory note in which creditor failed to 
prove reliance on written statement of fi- 
nancial responsibility when lending the 
money to come within Bankruptcy Act 
exception which allows creditor to main- 
tain action on provable debts after dis- 
charge if false financial statement was 
relied upon. Peoples Fin. & Thrift Co. 
v. Doman, 497 P.2d 17 (Utah 1972), 8 
B.L.}. 861. 


§178.7. Debts not subject to discharge. 

Louisiana (1972) Where note was executed 
by husband and wife jointly and severally 
and wife subsequently received a dis- 
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charge in bankruptcy of her provable 
debts, wife’s wages are subject to garnish- 
ment by creditor. Discharge only relieved 
wife's separate estate from payment of 
debt, but creditor could still maintain 
action on the note against the community 
property, including the wife's wages. 
Fulmer v. Harper, 265 So. 2d 355 (La. 
App. 1972), 89 B.L.J. 1035. 


North Dakota (1972) Where defendant 
received proceeds from insurance settle- 
ment for the destruction of property upon 
which bank held mortgage and defendant 
converted proceeds to his own use while 
refusing to pay balance due on mortgage, 
discharge in bankruptcy will not release 
defendant's obligation to pay, since his 
actions were willful and malicious injury 
to the mortgaged property and a misap- 
propriation of funds by one acting in a 
fiduciary capacity. First Natl Bank v. 
Seamon, 198 N.W.2d 114 (N.D. 1972), 89 
B.L.J. 961. 


BONDS 


§206. Sale of bonds. 
Chase & Weinmann, “This Little Agency 
Went To Market,” 89 B.L.J. 195 (1972). 


§207. Agreement to repurchase bonds. 
U.S. Court of Appeals, 6th Cir. (1972) In- 
terest on municipal bonds held by bank 
under repurchase agreement with under- 
writer will not be tax-exempt where the 
risk of loss is not on the bank and the 
transaction is really a secured loan. First 
Am. Nat] Bank v. United States, 72-2 
U.S.T.C. § 9694 (6th Cir. 1972), 89 B.L.J. 
1090. 


BRANCH BANKING 


§215. Bank as separate entity. 

North Carolina (1972) Where action arises 
out of transactions taking place at branch 
bank in Buncombe County and federai 
law requires suit to be brought in state 
court in city or county in which national 


bank is “located,” the bank is conducting 
its banking business in the county of the 
branch bank, is “located” in that county 
for purposes of suit in state court, and the 
bank, by operating a branch, has con- 
sented to being sued in that county. Se- 
curity Mills v. Wachovia Bank & Trust 
Co., 189 S.E.2d 266 (N.C. 1972), 89 B.L.]. 
958. 


§215.1. Branch banking generally. 

U.S. Court of Appeals, 7th Cir. (1972) 
Comptroller may consider plans for fu- 
ture growth and planned development of 
the area which would affect its character 
in the foreseeable future, in determining 
whether to permit opening of branch 
bank. First Nat'l Bank v. Camp, 463 F.2d 
595 (7th Cir. 1972), 89 B.L.J. 1087. 


U.S. District Court, N.D. Indiana (1971) 
Branch banking statute which grants 
“home office” protection in “city or town” 
refers to corporate municipality. Where 
branch bank location was not part of cor- 
porate municipality in which a bank or 
trust company was already located, 
Comptroller was able to permit establish- 
ment of branch bank. First Nat’l Bank v. 
Camp, 342 F. Supp. 871 (N.D. Ind. 1971), 
89 B.L.J. 1036. 


Michigan (1972) Bank, trying to circum- 
vent state branch banking restrictions 
after it decided to move to another city 
but wanted to keep its customers at old 
site, contracted to have a _ corporation 
handle the deposits, check cashing, and 
loan transactions but in reality the opera- 
tion was an illegal branch bank. Tri-City 
Bank v. State, 197 N.W.2d 332 (Mich. App. 
1972), 89 B.L.J. 866. 


Utah (1972) Bank Commissioner’s ap- 
proval of bank holding company’s appli- 
cation to establish new bank in city did 
not violate state branching laws which 
forbid a new branch bank in city unless it 
is taking over an existing bank; new bank 
is a separate corporation and not a branch 
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office. Central Bank & Trust Co. v. Brim- 


hall, 497 P.2d 638 (Utah 1972), 89 B.L.J. 
1027. 


CERTIFICATES OF DEPOSIT 


§220. Definition of certificate. 

Illinois (1972) Certificate of deposit is a 
“deposit” for the purposes of statute gov- 
erning joint tenancy. Where certificate 
was made out to decedent or his nephew 
as “joint tenants” or “joint tenants with 
the right of survivorship” but the nephew 
did not sign agreement, he could not re- 
ceive the proceeds because statutory re- 
quirement called for agreement signed by 
all the parties. In re Estate of White, 282 
N.E.2d 235 (Ill. App. 1972), 89 B.L.J. 770. 


CHECKS 


§286. Failure of drawer. 

U.S. Court of Appeals, 10th Cir. (1972) 
Bank defending suit to recover amount of 
cashiers check issued in payment of cus- 
tomers check may not interplead cus- 
tomer who is in bankruptcy proceeding 
in which an order staying all suits against 
the debtor has been entered. Texaco Inc. 
v. Liberty Natl Bank & Trust Co., 464 
F.2d 389 (10th Cir. 1972), 89 B.L.J. 1090. 


CLASS ACTIONS 


§292.5. Jurisdiction. 

U.S. Court of Appeals, 2d Cir. (1972) Sec- 
ond Circuit dismissed class action relying 
on Supreme Court's holding in Snyder v. 
Harris, 394 U.S. 332 (1969), in which sep- 
arate and distinct claims were not per- 
mitted to be aggregated in a class action 
to satisfy the $10,000 jurisdictional re- 
quirement for diversity action. Allega- 
tions by each claimant for $15,000 puni- 
tive damages could not satisfy jurisdic- 
tional requirement since Connecticut 
statute under which this action was 
brought did not allow recovery for puni- 
tive damages. Givens v. W.T. Grant Co., 
457 F.2d 612 (2d Cir. 1972), 89 B.L.J. 761. 


1972 DIGEST INDEX 


Arizona (1972). Arizona Supreme Court 
decision allowed the aggregation of claims 
in class actions in order to invoke superior 
court jurisdiction. Judson School v. Wick, 
494 P.2d 698 (Ariz. 1972), 89 B.L.J. 761. 


§2926. Benefit of suit to class. 

U.S. District Court, §.D. New York (1972) 
District court would not allow class action 
to investigate alleged wrongdoing in bank 
trust department’s handling securities for 
trust beneficiaries. Schaffner v. Chemical 
Bank, 339 F. Supp. 329 (S.D.N.Y. 1972), 89 
B.L.J. 760. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 

Florida (1972) Action taken by copayee 
for unauthorized endorsement on draft 
issued as insurance settlement proceeds 
to personal injury claim “payable through” 
Exchange National Bank held bank was 
collecting bank according to U.C.C. Sec- 
tion 3-120 and was not liable as drawee. 
Messeroff v. Kantor, 261 So. 2d 553 (Fla. 
App. 1972), 89 B.L.J. 764. 


§330. Right to revoke credit or charge 
back check. 

Wyoming (1972) Checks which were made 
out by and for the benefit of dishonest 
employee who had authority to deposit 
and endorse checks could be charged 
back by drawee-bank against the em- 
ployer’s account notwithstanding bank's 
failure to give notice of dishonor because 
of insufficient funds by the midnight 
deadline. American Natl Bank v. Food- 
basket, 497 P.2d 546, previous opinion 
withdrawn 493 P.2d 403 (Wyo. 1972), 89 
B.L.J. 1096. 


CONDITIONAL NOTES 


$337. Conditional notes. 
Pennsylvania (1972) Where 114th payment 
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was seven days late, the debtor’s note was 
correctly accelerated and judgment con- 
fessed notwithstanding that  creditor’s 
purpose in acceleration was to renegotiate 
note at a higher interest rate. Dissent 
said that creditor led debtor into default 
by failure to notify when overdue where- 
for judgment should be opened. Mon- 
noyer v. Gaffney, 292 A.2d 523 (Pa. Super. 
1972), 89 B.L.J. 1100. 


CONFLICT OF LAWS 


§337.5. Validity of note. 

Arizona (1970) Lender is regulated by 
laws of Colorado where borrower read 
about lender in nationwide trade journal 
while in Arizona, note was prepared in 
Colorado, sent to borrower in Arizona 
payable in Colorado, and _ contained 
clause that Colorado law governs transac- 
tion. No bad faith was indicated that 
lender wanted to escape Arizona’s lower- 
rate usury laws. Burr v. Renewal Guar. 
Corp., 468 P.2d 576 (Ariz. 1970), 89 B.L.J. 
376. 


CONSIDERATION 


§342. Instances of sufficient 
consideration. 

Idaho (1972) Where seller agreed to sell 
land for a reduced purchase price only if 
buyers would execute promissory note for 
$10,000, this was full and adequate con- 
sideration for the note. Hallowell v. 
Turner, 496 P.2d 955 (Idaho 1972), 89 
B.L.J. 857. 


§343. Commercial paper. 


Texas (1972) President and director of a 
corporation which had a delinquent ac- 
count with a supplier negotiated and 
executed a promissory note which was 
signed in his individual capacity. The 
president gave sufficient consideration for 
the note given to the supplier in that he 
protected his interest in the assets of the 


corporation and was able to obtain an 
extension of time and a more liberal time 
period for payment. Borrett v. Frank Inv. 
Co., 483 S.W.2d 376 (Tex. Civ. App. 1972), 
89 B.L.J. 1035. 


$345. Debt of third person. 

Michigan (1972) Court held there was 
consideration for note given by new home 
buyer to officer of construction company 
and his wife; the consideration was the 
building of the house by the construction 
company. Behrens v. Apessos, 197 N.W.2d 
886 (Mich. App. 1972), 89 B.L.J. 962. 


CONTRACTS 


§359. Validity. 

Illinois (1972) Where bank entered into 
written obligation to buy property for its 
new principal offices and to relocate the 
present owners but government denied 
bank’s application to relocate, bank is still 
bound by its contract to buy the real es- 
tate. Yonan v. Oak Park Fed. Sav. & Loan 
Ass'n, 281 N.E.2d 700 (Ill. App. 1972), 89 
B.L.J. 764. 


CORPORATIONS 


$374. Liability of officers. 

New York (1971) Bank can be compelled 
to produce records even though records 
may incriminate company executive. The 
privilege against self-incrimination does 
not apply to corporate defendants. Bank 
of Buffalo v. Skinitis, 320 N.Y.S.2d 304 
(Sup. Ct. 1971), 89 B.L.J. 548. 


$376. Officers executing corporate notes 
held personally liable. 

New York (1970) The mere fact that the 
borrowed funds were expected to be or 
were intended to be used for corporate 
purposes cannot transform an individual 
obligation into a corporate obligation. 
Ranhand v. Sinowitz, 257 N.E.2d 877 
(N.Y. 1970), 89 B.L.J. 185. 
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CREDIT BUREAUS 


§380.1. Credit cards. 

Louisiana (1972) Husband was not respon- 
sible for debts of estranged wife who 
made purchases on husband’s unsolicited 
credit card where evidence failed to estab- 
lish that (1) purchases were for neces- 
saries, (2) wife was acting as agent of the 
community, or (3) husband ratified the 
wife's purchases. American Nat'l] Bank 
v. Rathburn, 264 So. 2d 360 (La. App. 
1972), 89 B.L.J. 1098. 


$380.2. Credit reports. 

Florida (1972) Where car buyer volun- 
tarily surrendered auto to credit company, 
because it was defective and would not 
be repaired by dealer, even though con- 
ditional sales contract was not in default 
and company agreed that no further lia- 
bility existed but information about this 
occurrence forwarded to local credit 
bureau indicated payment record was un- 
satisfactory and car had been repossessed, 
company's action was libel per se. Vinson 
v. Ford Motor Credit Co., 259 So. 2d 768 
(Fla. App. 1972), 89 B.L.J. 859. 


DEPOSITS 


§398. Effect of crediting deposits. 

New York (1972) Where funds were trans- 
ferred to bank by wire, the transaction 
was complete and could not be reversed 
simply because transferor had not made a 
bookkeeping entry. Buffalo Insulation 
Distrib. v. Marine Midland Bank (N.Y. 
Sup. Ct., April 11, 1972), 89 B.L.J. 851. 


$405. Special deposits. 

Ohio (1972) The lease agreement for safe- 
deposit box which provided that colessees 
were joint tenants with right of survivor- 
ship was a contractual agreement whereby 
a present and joint interest in the contents 
was created, with the survivor becoming 
the owner under its contract provisions, 
even though the decedent had contributed 
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all the contents. Steinhauser v. Repko, 


285 N.E.2d 55 (Ohio 1972), 89 B.L.J. 1038. 


§429. Deposits in two names—illinois. 

Illinois (1972) Certificate of deposit is a 
“deposit” for the purposes of statute gov- 
erning joint tenancy. Where certificate 
was made out to decedent or his nephew 
as “joint tenants’ or “joint tenants with the 
right of survivorship” but the nephew did 
not sign agreement, he could not receive 
the proceeds because statutory require- 
ment called for agreement signed by all 
the parties. In re Estate of White, 282 
N.E.2d 235 (Ill. App. 1972), 89 B.L.J. 770. 


8436. — New Jersey. 

New Jersey (1970) Son and mother opened 
joint bank account. On mother’s death, 
her executors brought an action to re- 
cover the balance in the account at her 
death, claiming, inter alia, a disposition 
by will contrary to the survival features 
of the account. Appeal by executors re- 
versed lower courts rulings that the com- 
plaint did not state a cause of action. 
Bauer v. Crummy, 267 A.2d 16 (N.J. 
1970), 89 B.L.J. 41. 


$436.5 — New Mexico. 

New Mexico (1972) Divorce decree sev- 
ered and dissolved the joint tenancy in 
checking and savings accounts and where 
decree specifically disposes of husband's 
life insurance policies, wife's interest as 
beneficiary is defeated by the terms of the 
property settlement. Romero v. Melen- 
dez, 498 P.2d 305 (N.M. 1972), 89 B.L.]. 
968. 


§458. Deposits in two names — Survivor 
entitled to fund — New Jersey. 
New Jersey (1972) Daughter, who with- 
drew funds from joint account with right 
of survivorship with mother minutes be- 
fore mother’s death, was said to hold the 
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funds in a constructive trust to be dis- 
tributed according to laws of intestate suc- 
cession. Sadofski v. Williams, 290 A.2d 
143 (N.J. 1972), 89 B.L.J. 759. 


§462. Deposits in trust. 

California (1970) Husband and wife each 
had separate trust account naming the 
other spouse as beneficiary. Husband 
died intestate after the wife but left no 
heirs. The trust account passed to hus- 
band’s “personal representatives” and 


could not pass to wife’s sole heir. Kropp 
v. Sterling Sav. & Loan Ass'n, 88 Cal. 
Rptr. 878 (Cal. App. 1970), 89 B.L.J. 281. 


$471.1. Adverse ciaim to deposit. 

U.S. Court of Appeals, District of Colum- 
bia (1972) Bank receiving notice on ad- 
verse claim on depositor’s account refused 
to honor checks drawn by depositor on 
the account. Bank acted properly and by 
immediately filing an interpleader action 
to determine the conflicting claims, bank 
was not liable on action by depositor for 
breach of contract and slander of credit. 
Goldstein v. Riggs Nat'l Bank, 459 F.2d 
1161 (D.C. Cir. 1972), 89 B.L.J. 1037. 


DURESS 


8475. What constitutes duress. 

Kansas (1970) In an action to recover on 
a promissory note, defendants admit ex- 
ecution of the note but seek to avoid it 
on the ground they executed the note 
under duress. The trial court had before 
it all the facts on the issue of duress which 
a formal trial would have produced. The 
only confiict was as to the legal conclu- 
sions which could be drawn from undis- 
puted evidentiary facts. “[N]o genuine 
issue as to any material fact was shown 
and the trial court properly rendered sum- 
mary judgment against defendants.” Has- 
tain v. Greenbaum, 470 P.2d 741 (Kan. 
1970), 89 B.L.J. 183. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


$482. Appointment. 

Illinois (1972) The fact that one part of a 
self-drawn will, to be effective if the wife 
survived testator-husband, provided that 
the wife should “work very closely with 
my trusted friend and my auditor, Ben 
Stein .. . in the disposition of my assets,” 
was not sufficient to appoint the auditor 
executor of the estate. Although the other 
part of the will, to be effective if the wife 
predeceased testator, specifically named 
the auditor as executor, the controlling 
part does not contain language which ex- 
pressly or by implication instructs the 
auditor to collect dues, pay the debts of 
the estate, or discharge the legacies and 
settle the estate. In re Estate of Silver- 
man, 285 N.E.2d 548 (Ill. App. 1972), 89 
B.L.J. 1101. 


Illinois (1972) Court appointed a special 
administrator to litigate wrongful death 
action to be initiated by the wife's estate 
against the husband’s estate (husband 
killed his wife and then committed sui- 
cide) and therefore allowed the bank to 
remain as executor for both estates per- 
forming all other duties. First Nat'l Bank 
v. Muscio, 283 N.E.2d 42 (Ill. App. 1972), 
89 B.L.J. 868. 


§483. Qualifications of executor or 
administrator. 

Wisconsin (1972) Guidelines are set out for 
attorney drawing a will and naming him- 
self as executor in order to avoid the ap- 
pearance of solicitation. State v. Gulban- 
kian, 196 N.W.2d 733 (Wis. 1972), 89 
B.L.J. 850. 


$494. Powers and duties. 

Alabama (1970) When trustees, whether 
corporate or personal, find themselves be- 
yond their depth or beyond capabilities 
which can reasonably be expected of 
them, they not only have a right but a 
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duty to protect the trust estate by seeking 
assistance from others. When such assis- 
tance is sought, the real estate fee is a 
proper charge against the trust estate. 
Dunbar v. Birmingham Trust Nat’l Bank, 
238 So. 2d 336 (Ala. 1970), 89 B.L.J. 85. 


Washington (1972) De facto executor of 
mother's estate actively interfered with 
the estate by failing to obtain fire insur- 
ance on estate's real property and is liable 
to personal representative of estate for 
injury from fire caused by his interfer- 
ence. Jacobson v. Lawrence, 497 P.2d 
262 (Wash. App. 1972), 89 B.L.J. 868. 


§525. Conflict of laws. 

Arizona (1970) Suit cannot be instituted 
against an executor in a jurisdiction other 
than the one issuing his letters fiduciary, 
because to allow suit would constitute an 
improper interference with the adminis- 
tration of the estate by the appointing 
court. Day v. Wiswall, 467 P.2d 250 
(Ariz. App. 1970), 89 B.L.J. 90. 


Louisiana (1972) Upon death of one of the 
joint tenants who were husband and wife 
and Mississippi domiciliaries but had joint 
bank account in Louisiana, the transfer of 
funds is determined by Louisiana law, and 
the distribution by Mississippi law. Daw- 
son v. Capital Bank & Trust Co., 261 So. 
2d 727 (La. App. 1972), 89 B.L.J. 770. 


FAIR CREDIT REPORTING ACT 


§533.1. Fair Credit Reporting Act. 
Weinstein, “Federal Fair Credit Report- 
ing Act—Compliance by Lenders and 
Other Users of Consumer Credit Informa- 
tion,’ 89 B.L.J. 410 (1972). 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 
Murane, “The FDIC and Bank Regula- 
tions,” 89 B.L.J. 483 (1972). 
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FORGED PAPER 


§551. Bank held not liable. 

District of Columbia (1970) Plaintiff is 
precluded from asserting the forged sig- 
natures against the bank where she re- 
ceived no checks or monthly statements 
from the bank and neglected to make in- 
quiry especially after she was informed 
that there were no funds in her account. 
Myrick v. National Sav. & Trust Co., 268 
A.2d 526 (D.C. App. 1970), 89 B.L.J. 86. 


GIFTS 


§600. Delivery is essential to the validity 
of a gift. 

U.S. Court of Appeals, 4th Cir. (1972) 
Grandmother who gave stocks to grand- 
children in their own names with the de- 
sire that they be used for their education 
could not as an afterthought impose a 
written trust fourteen years after the 
gifts were completed. Although a trust 
may be created by parol, the nature and 
terms of the trust must be explicit and 
unequivocal. Here the grandmother tried 
unsuccessfully to undo what she already 
had done by imposing a limitation that 
trust funds could only be used for educa- 
tional purposes, trustee (her son) could 
select the college, and grandmother could 
terminate the trust at her discretion and 
retain a right to a reversionary interest. 
Stone v. Stone, 460 F.2d 64 (4th Cir. 1972), 
89 B.L.J. 1042. 


§604. Gifts of negotiable instruments. 

Maryland (1972) Where husband prior to 
his death had manager’s check drawn to 
his own order from joint savings account 
with his wife and endorsed it to his son 
and daughter, placed it in sealed enve- 
lope, and gave it to friend to give to son at 
his death, the friend could be regarded as 
trustee for children. Husband having 
parted with possession and dominion of 
envelope’s contents, delivery to friend as 
trustee perfected inter vivos gift. Malloy 
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v. Smith, 290 A.2d 486 (Md. App. 1979), 
89 B.L.J. 769. 


$605. Validity of transactions as gifts of 
securities. 

Oregon (1972) Where decedent intention- 
ally changed his securities account from 
individual one to that of joint tenant with 
right of survivorship with his daughter, 
delivery of the gift was completed to vest 
title to the securities in the daughter at 
father’s death. Buresh v. First Nat'l Bank, 
496 P.2d 913 (Ore. 1972), 89 B.L.J. 769. 


8607. Validity of transactions as gifts of 
deposits. 

Illinois (1972) Transfer by 79-year-old in- 
competent of realty and bank accounts to 
a joint tenancy showed no indication of 
donative intent to qualify as a gift. It was 
merely a convenience to allow joint 
tenant to manage the affairs of the incom- 
petent. Constructive trust operates to vest 
the property in the incompetent and his 
estate. In re Rupp, 281 N.E. 2d 717 (Il. 
App. 1972), 89 B.L.J. 769. 


Minnesota (1970) The creation of a joint 
tenancy interest in certain assets can be 
a vehicle for a valid gift when the party 
originally in control presently intends to 
make a gift. The mere placement into 
joint tenancy form, however, does not 
establish this intent. A transaction will 
not be sustained where it is shown by 
reasonable inferences, from facts sur- 
rounding the alleged gifts, that the de- 
positor intended to retain exclusive power 
and enjoyment over the funds until his 
death and then have the alleged donees 
allocate the assets pursuant to a deliber- 
ately worded will. Kempf v. Kempf, 179 
N.W.2d 715 (Minn. 1970), 89 B.L.J. 377. 


GUARANTY 


$612. Guaranty in general. 
Georgia (1970) The face of the guaranty 
agreement provides that: “Any amount 


received by the Bank from whatever 
source and applied by it toward the pay- 
ment of the liabilities shall be applied in 
such order of application as the Bank may 
from time to time elect.” Parol evidence 
is not admissible to vary this express term 
of the agreement, and the trial court did 
not err in striking the defense that the 
bank had made an additional loan to the 
debtor and had agreed to apply payments 
to this later indebtedness first. Redfearn 
v. Citizens & S. Natl Bank, 176 S.E.2d 
627 (Ga. App. 1970), 89 B.L.J. 470. 


§616. Construction of contract of 
guaranty. 

Illinois (1972) Letters from general con- 
tractor saying that work had been per- 
formed by subcontractor addressed to 
bank and given for the purpose of induc- 
ing bank to make loans to subcontractor, 
which did in fact result, created an infer- 
ence that the bank relied upon the uncon- 
ditional promise of the general contractor 
to pay his sub. Central Nat Bank & 
Trust Co. v. Consumers Constr. Co., 282 


N.E.2d 158 (Ill. App. 1972), 89 B.L.J. 763. 


Illinois (1972) Where defendant guaran- 
teed lender against loss from nonpayment 
of note, lender must look to the primary 
obligor since this is a guarantee of collec- 
tion rather than a guarantee of payment. 
Floor v. Melvin, 283 N.E.2d 303 (Ill. App. 
1972), 89 B.L.J. 860. 


Oregon (1972) Where guarantors of cor- 
porate debt were liable on different guar- 
antees in different sums, in action for 
contribution guarantor is required to pay 
the same proportion of the contribution 
as his individual's guaranty is to the total 
of all guarantees. In action at law, court 
apportions contribution among all guaran- 
tors, not merely the solvent ones. 
Husband as guarantor paid part of the 
debts and then assigned interest to co- 
guarantor wife who paid balance and then 
brought action for contribution. Amount 
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husband paid on debt should be included 
in amount of loss to be apportioned 
among other guarantors. Mansfield v. Mc- 
Reary, 497 P.2d 654 (Ore. 1972), 89 B.L.]. 
1096. 


§618.5. Repurchase agreement. 
Washington (1972) In order for buyer to 
be able to purchase the inventory and 
assume management of pro golf shop, 
seller agreed to execute note purchase 
agreement whereby seller was uncondi- 
tionally bound to purchase buyer’s note 
so that bank would then renew loan to 
buyer. This repurchase agreement was 
not contingent upon default, and parol 
evidence was inadmissible to vary the 
unambiguous language. Schinnell  v. 
Doyle, 496 P.2d 566 (Wash. App. 1972), 
89 B.L.J. 766. 


$620. Release of guarantor. 

U.S. Court of Appeals, 3d Cir. (1972) A 
bank has no duty to preserve the collat- 
eral for a loan for the benefit of a guaran- 
tor, who assumes liability in all events 
upon default of the principal debtor. Bank 
of New Jersey v. Heine, 464 F.2d 1161 
(3d Cir. 1972), 89 B.L.J. 1089. 


Arkansas (1971) Supplier, who had ob- 
tained personal guarantee from stock- 
holder for corporation’s debts, extended 
credit after death of stockholder. Once 
the supplier knew guarantor was dead, 
however, the guaranty agreement was re- 
voked. No claim can be made against the 
estate for post-death extensions of credit. 
Arkla Chem. Co. v. Palmer, 465 S.W.2d 
(Ark. 1971), 89 B.L.J. 472. 


New York (1971) Guarantors held liable 
even though lender had agreed to sub- 
stitution of collateral, since guarantors 
had agreed that no release of any security 
would release any co-maker or guarantor. 
Indianapolis Morris Plan Corp. v. Karlen, 
268 N.E.2d 632 (N.Y. 1971), 89 B.L.J. 240. 
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North Dakota (1972) Although note con- 
tained renewal clause in which guarantor 
would remain liable, the second note did 
not evidence the same obligation as the 
first note but rather an increase in debt 
and monthly payments over a_ longer 
period of time, and guarantor is exoner- 
ated and discharged since original obliga- 
tion of the principal debt has been altered. 
Liberty Mut. Bank & Trust Co. v. Dvorak, 
199 N.W.2d 414 (N.D. 1972), 89 B.L.]. 
1097. 


HOLDERS IN DUE COURSE 


§629. Payee as holder in due course— 
Where payee not a holder in due 
course. 

Florida (1970) Where mortgagee was the 

attorney for the maker and was aware 

of the homestead character of the prop- 
erty involved, it would be inequitable and 
unjust to permit an attorney to acquire 
any lien against the homestead property 
in the instant case and assigner would 
be subject to the same defense. In Flor- 


ida, homesteads are “sacred cows’; they 
may not be alienated contrary to the in- 
terests of those to be protected by the 
homestead character of the property in- 
volved. Daniels v. Katz, 237 So. 2d 58 
(Fla. App. 1970), 89 B.L.J. 184. 


Louisiana (1970) Plaintiff who is not a 
holder in due course is subject to the de- 
fense of failure of consideration, or in the 
cause of the agreement which supports 
the note. Southern Discount Co. v. New- 
brough, 236 So. 2d 273 (La. App. 1970), 89 
B.L.J. 565. 


$632. Purchaser held put on notice. 

New Hampshire (1970) A purchaser of a 
postdated instrument, who knows at the 
time of his purchase of an asserted de- 
fense or of facts or circumstances which 
may create a defense, is precluded from 
being a holder in due course. Briand v. 
Wild, 268 A.2d 896 (N.H. 1970), 89 B.L.]. 
88. 
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INDORSEMENTS 


8691. Effect of extension of time. 
Nebraska (1972) Where extension note 
had been transferred in blank before 
maturity by payee to bank, extension is 
allowed only for the same period of time 
as the original note (U.C.C. Section 3- 
118(f)). Extension beyond that period 
where the holder suspends the right to 
enforce the note without the payee’s ap- 
proval and where there is no reservation 
of rights against payee, the payee as en- 
dorser is discharged. (U.C.C. Section 3- 
606(1).) Citizens State Bank v. Beerman 
Bros. Dehy., 198 N.W.2d 458 (Neb. 1972), 
89 B.L.J. 1097. 


INSURANCE 


8712. Liability on policies in general. 
Indiana (1972) State statute holding bank 
harmless from any loss from theft incurred 
by renter of safe-deposit box, allows the 
renter to collect from the bank where 
bank in turn can collect on its banker’s 
blanket bond. The bond indemnifies bank 
for any losses from safety-deposit boxes it 
became legally liable to pay. Welbourn 
v. Peoples Loan & Trust Co., 283 N.E.2d 
544 (Ind. App. 1972), 89 B.L.J. 855. 


§719. — Fire insurance. 

Arkansas (1972) Chattel mortgage pro- 
viding that insurance should be obtained 
for fire and theft and “hereby assigns to 
the Secured Party all sums which become 
payable under such insurance” allows 
the mortgagee to have prior claim to the 
fire insurance proceeds over mortgagor's 
judgment creditors who were given an 
assignment of the insurance policy after 
the fire. Dissent argues that where mort- 
gagee was not mentioned in a loss-payable 
clause in the agreement, mortgagee was 
not entitled to proceeds on the majority's 
equitable lien theory. There was no indi- 
cation that policy was taken out as per- 
formance on the mortgage. Also the dis- 


sent claims that even if an equitable lien 
existed, it would not take over the assign- 
ment because assignees had no notice of 
the lien. National Bedding & Furniture 
Indus., Inc. v. Clark, 481 S.W.2d 690 
(Ark. 1972), 89 B.L.J. 1096. 


Mississippi (1972) Bank as mortgagee had 
equitable lien on insurance proceeds from 
fire where binder policy was taken out 
for the benefit of mortgagee and bank has 
priority over creditors. Creditors can 
acquire no greater interest through judg- 
ments or assignments by mortgagor than 
mortgagor had in the property where 
creditors had constructive notice of re- 
corded trust deeds. Gulf Nat'l Bank v. 
Hartford Fire Ins. Co., 284 So. 2d 401 
(Miss. 1972), 89 B.L.J. 1099. 


§729. Fidelity bonds in general — 
President. 

U.S. Court of Appeals, 5th Cir. (1972) 
Fraudulent acts of bank president, who 
was the major stockholder, were not im- 
puted to the bank to preclude recovery on 
banker’s blanket bond. FDIC v. Lott, 460 
F.2d 85 (5th Cir. 1972), 89 B.L.J. 1036. 


INTEREST 


8742. Computation of interest. 

Arkansas (1972) Usury statute was not vi- 
olated where installment contract per- 
mitted lender to purchase insurance on 
borrowers automobile and charge an 
additional premium when borrower failed 
to obtain insurance himself because not 
every charge made to borrower benefiting 
the lender will be considered interest and 
possibly rendering transaction usurious 
where lender is simply trying to protect 
his only security. Lockhart v. General 
Motors Acceptance Corp., 481 S.W.2d 350 
(Ark. 1972), 89 B.L.J. 1098. 


New York (1972) Finance charges com- 
puted on “previous balance” on retail in- 


stallment credit agreements violated 
statute because of the failure of sellers to 
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deduct payments made during the billing 
cycle. Zachary v. Macy & Co., 332 
N.Y.S.2d 425 (App. Div. 1972), 89 B.L.J. 
852. 

Texas (1972) Tender of the principal and 
accrued interest to date of prepayment 
of vendor's lien note correctly included 
only the interest that had accrued to time 
of prepayment where note called for each 
installment to be paid on or before due 
date and could be prepaid in whole or 
part without penalty. Fortson v. Burns, 
479 S.W.2d 722 (Tex. Civ. App. 1972), 89 
B.L.J. 765. 


Washington (1972) Borrower, receiving 
funds by giving second mortgage only 
after the mortgage note was discounted 
by procuring broker, was not party to 
usurious transaction in that interest on 
note should not be combined with the 
discount. Hynes v. Ravetti, 497 P.2d 581 
(Wash. 1972), 89 B.L.J. 961. 


Washington (1972) Where auto is financed 
through third-party bank, the relationship 
between purchaser and financier is one of 
borrower-lender so that only maximum 
interest allowable for loan is permitted. 
If transaction were credit sale (vendor- 
vendee relationship), a greater interest 
rate could be charged. National Bank of 
Commerce v. Thomsen, 495 P.2d 332 
(Wash. 1972), 89 B.L.J. 859. 


INVESTMENTS 


§759. Investments. 

Bialkin, “Banks and Investment Managers 
as Institutional Investors,” 89 B.L.J. 883 
(1972). 


JOINT NOTES 


$761. Joint notes. 

Ohio (1972) Surviving joint tenant who 
owned real estate with her husband is 
entitled to contribution from husband's 
estate notwithstanding the wife's having 
sold the property and discharged the joint 
and several mortgage note. It was signif- 
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icant that the deceased husband was still 
liable on the note and therefore it was 
considered a debt of the estate. Pietro v. 
Leonetti, 283 N.E.2d 172 (Ohio 1972), 89 
B.L.J. 868. 


JUDGMENTS 

8762. Judgments. 

Arizona (1972) Court set aside default 
judgment on note where defendant lacked 
ability to speak or read English and 
thought summons and complaint was no- 
tice to make payments faster; defendant 
tendered payment and it was accepted 
immediately after receipt of summons. 
Cota v. Southern Ariz. Bank & Trust Co., 
497 P.2d 833 (Ariz. App. 1972), 89 B.L.J. 
1096. 


LETTERS OF CREDIT 

$766. Letters of credit. 

U.S. Court of Appeals, 10th Cir. (1972) A 
bank is liable on an irrevocable letter of 
credit assigned to bona fide purchaser in 
due course even though there is a material 
mistake in the description of property. 
Fidelity Bank v. Lutheran Mut. Life Ins. 
Co., 465 F.2d 211 (10th Cir. 1972), 89 
B.L.J. 1093. 


$767. —Bank’s refusal to pay. 

U.S. Court of Appeals, 5th Cir. (1972) Al- 
though American bank failed to give 
Hong Kong bank notice of the defects in 
the documents required by letter of credit, 
the defects were incurable such that fail- 
ure to give notice was not prejudicial. 
Wing On Bank Ltd. v. American Nat] 
Bank & Trust Co., 457 F.2d 328 (5th Cir. 
1972), 89 B.L.J. 851. 


LIEN AND SET-OFF 
Bank’s Lien or Right of Set-Off 
Against Depositor 
$792. Special deposits. 
Colorado (1972) Depositor borrowed funds 
from bank which were put in savings ac- 
count and bank was immediately given 
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an assignment of the account. He then 
requested plaintiff's name be put on ac- 
count with both signatures required for 
withdrawal even though plaintiff did not 
appear on the note or assignment. Where 
depositor had given account to plaintiff 
as security for another transaction of 
which bank ‘:ad no knowledge, plaintiff's 
interest in account was subordinate to that 
of the bank. Burgess v. First Nat’! Bank, 
197 P.2d 1035 (Colo. App. 1972), 89 B.L.]J. 
1039. 


New York (i972) Special deposit in bank 
for benefit of infant, established to protect 
settlement proceeds from a car accident 
and not payable until she reached twenty- 
one and only then under court order, 
could not be set off by bank’s claim for 
payment on detaulted installment pur- 
chase contract signed by depositor and 
her husband. The bank is merely a de- 
positary of infant's funds and not subject 
to the usual debtor-creditor relationship 
between depositor and bank. Foulkrod v. 
First Natl Bank, 334 N.Y.S.2d 285 (App. 
Div. 1972), 89 B.L.J. 1028. 


8798. Where deposit made within four 
months of bankruptcy. 
U.S. Court of Appeals, 5th Cir. (1970) 
Generally, banks have a right to set off 
against deposits made in the ordinary 
course of business. In an exception under 
Florida law, however, the bank may be 
put on notice that the funds may belong 
to a party other than bankrupt if the bank 
has sufficient knowledge that a third party 
has interest in the funds. In this case, 
plaintiff failed to show that knowledge 
on the part of the bank; and the exception 
could not be invoked. Aetna Cas. & Sur. 
Co. v. Atlantic Nat'l Bank, 430 F.2d 574 
(5th Cir. 1970), 89 B.L.J. 184. 


General Liens 


§821.2. Priority of liens. | 
Kansas (1972) Priority claims between 


bank who gave subcontractor a line of 
credit to enable him to carry out his con- 
tract taking back a security interest in the 
proceeds and the surety on performance 
bond of the defaulting subcontractor finds 
the surety had an equitable lien from time 
bond was executed and was able to assert 
its subrogation right over the bank’s secu- 
rity agreement. Where surety is relying 
upon equitable lien arising by operation 
of law rather than contractual right, the 
Uniform Commercial Code is not appli- 
cable and surety need not file a financing 
statement. United States Fid. & Guar. Co. 
v. First State Bank, 494 P.2d 1149 (Kan. 
1972), 89 B.L.J. 862. 


$821.5. Tax liens. 

U.S. Court of Appeals, 3d Cir. (1972) At- 
torneys did not have a choate lien on 
escrow fund originally established when 
purchaser of corporate assets wanted es- 
crow account to be set up to deposit the 
proceeds of the sale until conflicting 
claims had been resolved. Federal tax lien 
had superior right to the account. where 
attorneys had maintained the account for 
over eight years without compensation 
but had never perfected a choate lien on 
the funds. United States v. Fidelity Phila- 
delphia Trust Co., 459 F.2d 771 (3d Cir. 
1972), 89 B.L.J. 963. 


U.S. Court of Appeals, 6th Cir. (1972) Fed- 
eral tax lien has priority over bank which 
distributed surplus from sale of life insur- 
ance policies to bankrupt’s attorneys at 
the direction of the bankrupt where bank 
could not prove superpriority — status. 
United States v. First Nat’] Bank, 458 F.2d 
560 (6th Cir. 1972), 89 B.L.J. 863. 


U.S. Court of Appeals, 7th Cir. (1972) Per- 
fected secured creditor has priority over 
government's subsequent tax lien on the 
chattel property even though property was 
not owned by the debtor but was owned 
by taxpayer who represented that debtor 
owned the property. Avco Delta Corp. 
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Canada v. United States, 459 F.2d 436 
(7th Cir. 1972), 89 B.L.J. 863. 


LOAN AND DISCOUNT 


§822. Liabilities of parties. 

Maryland (1972) Recovery on claim for 
breach of contract was denied where final 
advance of last $16,000 of $80,000 loan 
was not made and where financial insta- 
bility of corporation was not affected by 
loss of such advance. Turfers, Inc. v. Fred- 
erick Prod. Credit Ass'n, 291 A.2d 643 
(Md. App. 1972), 89 B.L.J. 1099. 


Minnesota (1972) Where money was due 
on account by “Chies Bros.,” business run 
by two brothers, the name alone does not 
imply liability to third brother who took 
no part in the business. Johnson Bros. Oil 
Co. v. Chies, 199 N.W.2d 441 (Minn. 
1972), 89 B.L.J. 1097. 


§852. False credit statement. 

U.S. Court of Appeals, 9th Cir. (1971) Ac- 
countant prepared financial statement to 
accompany corporation’s surety bond. 
Later, prospectus contained material omis- 
sions within the meaning of Rule 10b-5 
of SEC. Court ruled that there was no 
evidence that accountant knew or had 
reason to know that statement would be 
seen or relied on by stockholders. Wessel 
v. Buhler, 437 F.2d 279 (9th Cir. 1971), 89 
B.L.J. 144. 


MAKER 


§832. Liability of maker—Joint makers. 
Arkansas (1970) Since it is undisputed 
that appellees executed the joint and sev- 
eral obligations, they had the burden of 
proving that they were thereafter dis- 
charged from any liability. Wright v. 
Sampson, 455 §.W.2d 137 (Ark. 1970), 89 
B.L.J. 665. 


Minnesota (1970) In suit on note, the de- 
fense that the holder renounced its rights 
against one co-maker of a note by accept- 
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ing a renewal note signed only by the 
other co-maker is without merit. It ap- 
peared that the renewal note was in fact 
an extension of time for payment of the 
original note, and the record established 
that no consideration was given for a dis- 
charge of the original indebtedness. There- 
fore, there was no written renunciation by 
the holder of its rights against the non- 
signing co-maker; and there was no deliv- 
ery of the original instrument to the co- 
makers. Farmers Union Oil Co. v. Flade- 
land, 178 N.W.2d 254 (Minn. 1970), 89 
B.L.J. 565. 


MONEY 


8857. Gold clause decisions. 

Hirschberg, “Gold Value Clauses and 
Public Policy in the United States,” 89 
B.L.J. 99 (1972). 


§857.5. Eurodollars. 


Harfield, “International Money Manage- 
ment: The Eurodollar,” 89 B.L.J. 579 
(1972). 


MONEY ORDERS 


§858. Negotiability of money orders. 

New York (1970) Delivery to payee of 
bank money order completes the contract 
between purchaser of the money order 
and the bank so that stop-payment order 
cannot be issued. Bank money order is 
synonymous with cash and not subject to 
U.C.C. law on checks or drafts. Krom v. 
Chemical Bank, 313 N.Y.S.2d 810 (Sup. 
Ct. 1970), 89 B.L.J. 282. 


MONOPOLIES 


$860.1. Antitrust. 
Austin & Solomon, “The Antitrust Impli- 


cations of Compensating Balances,” 89 
B.L.J. 675 (1972). 


Darnell, “Bank Holding Companies and 
Competition: The First National Bancor- 
poration Case,” 89 B.L.J. 291 (1972). 
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MORTGAGES 
Chattel Mortgages 


§865. Necessity for filing. 

Alabama (1972) Credit corporation which 
had perfected interest in automobile from 
foreign state has prior interest to the chat- 
tel over bank who attached car during suit 
against owners on promissory note. Under 
U.C.C, Section 9-103(4) credit corporation 
having perfected its lien in a “title” state 
does not have to protect its security by 
any further action in a state where proper- 
ty is now situated. Deposit Nat'l Bank v. 
Chrysler Credit Corp., 263 So. 2d 139 (Ala. 
App. 1972), 89 B.L.J. 1038. 


Florida (1971) Security interest in restau- 
rant equipment was given to supplier who 
failed to file its statement before bank 
filed its later security interest in the same 
collateral. Supplier failed to prove that 
corporate officer's conduct led it to delay 
its first security interest. Bruer v. Sanford 
Atlantic Nat'l Bank, 247 So. 2d 764 (Fla. 
App. 1971), 89 B.L.J. 535. 


Florida (1972) Purchase-money security 
interest in boat, which was perfected in 
foreign state, then brought into Florida, 
but the lien on the boat was never regis- 
tered there and after ten months without 
perfection in Florida, boat was sold to 
another without knowledge of secured 
party's interest, was subordinate to new 
buyer's purchase-money security interest. 
General Elec. Credit Corp. v. Hollywood 
Bank & Trust Co., 263 So. 2d 593 (Fla. 
App. 1972), 89 B.L.J. 1038. 


8866. Effect of filing. 

Indiana (1972) Bank which had a per- 
fected security interest in a meat packer's 
inventory was allowed to attach its secu- 
rity interest in cattle in the meat packer’s 
possession notwithstanding an implicit 
agreement based on custom and usage of 
the trade and past dealings of the parties 
that the cattle would still be owned by, 


and title would remain with, the seller. 
Since retention by seller of the title in the 
goods until a later time is limited to a 
reservation of security interest in the cat- 
tle, the seller would have to have per- 
fected his purchase-money security inter- 
est in the cattle to take priority over bank's 
perfected claim. 

There was no liability by bank for tor- 
tious conversion of sellers goods where 
bank’s actions over the cattle were not “to 
the exclusion and in defiance of the rights 
of the owner or withholding [the goods] 
from his lawful possession under claim of 
title inconsistent with the owner's [title].” 
First Nat'l Bank v. Smoker, 286 N.E.2d 
203 (Ind. App. 1972), 89 B.L.J. 1032. 


Maryland (1971) First lender of partner- 
ship interest failed to perfect lien; second 
lender of partnership interest filed financ- 
ing statement properly according to the 
U.C.C. Therefore the court ruled that sec- 
ond lender had priority in security. Mad- 
ison Nat'l Bank v. Newrath, 275 A.2d 495 
(Md. App. 1971), 89 B.L.J. 430. 


§867. Waiver of mortgagee’s rights. 
Nebraska (1971) Mere failure by lender 
to rebuke the seller for sale of collateral 
and the reasonable acceptance of the pro- 
ceeds of the sale when actually delivered 
to apply upon the debt are not acts which 
indicate an intention to waive a security 
interest. Garden City Prod. Credit Ass'n 
v. Lannan, 186 N.W.2d 99 (Neb. 1971), 89 
B.L.J. 458. 


§871. Renewal. 

Ohio (1972) A bank which filed a new fi- 
nancing statement instead of a continua- 
tion statement did not substantially com- 
ply with the requirements of UCC Sec- 
tion 9-403, and as a result its filing lapsed 
and its security interest became unper- 
fected. The holder of a perfected security 
interest in the same collateral was there- 
fore entitled to priority. Eastern Ind. Prod. 
Credit Ass'n v. Farmers State Bank, 31 
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Ohio App. 2d 252, 287 N.E.2d 824 (1972), 
89 B.L.J. 1092. 


§872. Sufficiency of filing. 

Wisconsin (1971) Defendant’s name with- 
out address fails to fulfill purpose of iden- 
tification per UCC. An address must be 
sufficiently complete to enable a prudent 
man using reasonable care to locate the 
secured party. Court held that it was im- 
material that the bank may have, in fact, 
known of defendant, his identity, and res- 
idence, and was not misled because the 
financing statements were deficient. Bur- 
lington Nat'l Bank v. Strauss, 184 N.W.2d 
122 (Wis. 1971), 89 B.L.J. 136. 


§873. Description of mortgaged property. 
U.S. Court of Appeals, 10th Cir. (1972) 
Security interest was perfected only in 
equipment where the collateral section of 
the secu:ity agreement mentioned equip- 
ment, furniture, and fixtures notwithstand- 
ing checked boxes next to “inventory,” “ac- 
counts receivable,” and “contract rights” 


in the classification section of the agree- 


ment. Mitchell v. Shepard Mall State 
Bank, 458 F.2d 700 (10th Cir. 1972), 89 
B.L.J. 861. 


§884. Sale of mortgaged property. 
Georgia (1971) Auto buyer contended that 
notice of sale of repossessed car was not 
sufficient to reasonably notify him of his 
rights, but the court ruled that he was 
not misled from exercising his rights of 
redemption. Motor Contract Co. v. Saw- 
yer, 180 S.E.2d 282 (Ga. App. 1971), 89 
B.L.J. 541. 


Washington (1972) Where one of several 
items of equipment in the possession of 
secured party has been sold without rea- 
sonable notice of impending sale, the 
secured party was still entitled to defi- 
ciency judgment. Grant County Tractor 
Co. v. Nuss, 496 P.2d 966 (Wash. App. 
1972), 89 B.L.J. 767. 
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Real Estate Mortgages 


§888. Unrecorded mortgage. 

Illinois (1972) Bank which failed to regis- 
ter its trust deed under Torrens system 
could not collect the amount still owed on 
the mortgage after resale where seller had 
declared bankruptcy and seller's attorney 
was not shown to have acted fraudulently. 
Metropolitan Bank & Trust Co. v. Oliver, 
283 N.E.2d 62 (Ill. App. 1972), 89 B.L.J. 
856. 


§890. Mortgage participations. 

U.S. Court of Appeals, 5th Cir. (1972) In- 
terim financer of hotel seeking deficiency 
judgment and attorney's fee after fore- 
closure sale from permanent financer was 
awarded judgment on an enforceable 
agreement even though documents that 
were to be attached in the note purchase 
agreement were not affixed. Although 
material information was in these docu- 
ments, permanent financer had waived its 
right to assert the invalidity of the con- 
tract as a defense based on material mis- 
take or ignorance of the facts where no 
effort was made to examine the docu- 
ments. Southern Nat'l Bank v. Crateo, Inc., 
458 F.2d 688 (5th Cir. 1972), 89 B.L.J. 854. 


§891.1. Assignment of rents to mort- 
gagee. 

North Dakota (1972) Mortgagee is enti- 
tled to tenant’s rent under assignment-of- 
rents clause contained in real estate mort- 
gage when mortgage is in default even 
though foreclosure action has not been 
started. East Grand Forks Fed. Sav. & 
Loan Ass'n v. Mueller, 198 N.W.2d 124 
(N.D. 1972), 89 B.L.J. 1098. 


§892. Transfer of mortgaged premises. 

Arkansas (1972) Where mortgage was ac- 
celerated because owner transferred the 
property subject to the mortgage to couple 
whom bank felt was bad credit risk, court 
reasoned that bank’s action constituted 
inequitable conduct in that transferees 
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were current on their other loans, the 
transferor and others were still liable as 
guarantors, and bank was adequately se- 
cured. Tucker v. Pulaski Fed. Sav. & Loan 
Assn, 481 S.W.2d 725 (Ark. 1972), 89 
B.L.J. 955. 


$895. Foreclosure. 

Florida (1972) Doctrine of equitable es- 
toppel would not operate to prevent bank 
as mortgagee from foreclosing where 
property was sold with deed disclosing 
existence of mortgage and where bank 
did not inform buyer of outstanding mort- 
gage obligation on the property. Attorney 
who occasionally represented the bank on 
a case-by-case basis, but represented the 
seller in this transaction, had no duty to 
inform buyer of bank’s mortgage. Palatka 
Fed. Sav. & Loan Ass'n v. Raczkowski, 
263 So. 2d 842 (Fla. App. 1972), 89 B.L.]. 
1037. 


Texas (1972) Foreclosure sale after death 
of mortgagor but before the opening of 
administration of mortgagors estate is 
voidable. If the foreclosure sale is set 
aside at the suit of the administrator, the 
mortgagee is also liable in damages for 
the value of the use of the property during 
the time it was in possession. American 
Sav. & Loan Ass'n v. Jones, 482 S.W.2d 
62 (Tex. Civ. App. 1972), 89 B.L.J. 1093. 


NATIONAL BANKS 


§900. State control of national banks. 
U.S. Court of Appeals, Ist Cir. (1972) Al- 
though national banks are allowed to act 
as executors as provided in 12 U.S.C. Sec- 
tion 92a, New Hampshire law prohibiting 
bank from advertising or circularizing its 
ability to be executor is not repugnant to 
federal statute nor violative of due pro- 
cess or equal protection. New Hampshire 
Bankers Ass'n v. Nelson, 460 F.2d 307 
(Ist Cir, 1972), 89 B.L.J. 1036. 


U.S. Court of Appeals, 6th Cir. (1972) A 
national bank is not restricted to the max- 


imum legal rate of interest permitted to 
state banks, but may charge the highest 
rate of interest permitted to any state- 
chartered or licensed lending institution. 
Northway Lanes v. Hackley Union Nat'l 
Bank & Trust Co., 464 F.2d 855 (6th Cir. 
1972), 89 B.L.J. 1085. 


§923. Injunction against national banks. 

U.S. District Court, N.D. Georgia (1972) 
Stay of Federal Deposit Insurance Cor- 
poration’s approval of proposed bank 


merger because of possible antitrust vio- 
lation would not be removed unless com- 
plaint was frivolous. United States v. Cit- 
izens & So. Nat'l Bank, 339 F. Supp. 1143 
(N.D. Ga. 1972), 89 B.L.J. 754. 


§927. Action against national bank. 

New York (1970) Court allowed change 
of venue where bank was located in Nas- 
sau County and all contacts with bank 
were in Nassau, although branches were 
in Queens County also. Prince v. Franklin 
Natl Bank, 310 N.Y.S.2d 390 (Sup. Ct. 
1970), 89 B.L.J. 182. 


NOTICE OF DISHONOR 


$1050. Notice not sent in proper time. 
Arizona (1970) A company deposited two 
checks of some $23,000 in its bank ac- 
count. The checks bounced, but the bank 
took a whole month to notify the depos- 
itor that it was “charging back” the items. 
On appeal, the court sustained the lower 
court's holding that the bank had delayed 
much too long. It was therefore a holder 
in due course of the bounced checks. 
Valley Nat'l Bank v. Mooreman, 472 P.2d 
24 (Ariz. 1970), 89 B.L.J. 78. 


$1075. Personal liability of president— 
Liability for improper loans. 

Texas (1971) Bank president was sued on 

takeout letter by bank which claimed that 

he had acted dishonestly and fraudulently 

in executing letter. Court held that there 

had been no fraud or dishonesty even 
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though bank president had failed to re- 
ceive authority of board of directors; un- 
der state statutes the letter was not a “bill 
payable.” Guaranty Bond State Bank v. 
Tucker, 462 $.W.2d 398 (Tex. Civ. App. 
1971), 89 B.L.J. 524. 


OFFICERS, DIRECTORS, AND 
EMPLOYEES OF BANKS 


§1077. Liability of bank for acts of offi- 
cers or employees. 

Minnesota (1972) Bank is not obliged to 
tell its depositor, who pledged her stock 
so that bank would give her employer a 
loan, of material facts about the loan 
unless the bank knows of special circum- 
stances that the depositor is relying upon 
the bank for advice. Klein v. First Edina 
Nat'l Bank, 196 N.W.2d 619 (Minn. 1972), 
89 B.L.J. 865. 


§1097. Personal liability of cashier. 
Nebraska (1972) Action to recover dam- 
ages based on allegations of cashier's neg- 
ligence for failing to detect the bank pres- 
ident's embezzlement should have been 
presented to the jury to determine wheth- 
er the loss was proximately caused by 
cashier's negligence. Department of Bank- 
ing v. Colburn, 198 N.W.2d 69 (Neb. 
1972), 89 B.L.J. 1098. 


§1112. Authority of directors. 

Alabama (1971) The right to remove bank 
officers of a private corporation is inherent 
and exists in the absence of statutory 
authorization. A bank officer may be dis- 
charged for cause, whether or not he is 
under contract. Pardue v. Citizens Bank 
& Trust Co., 247 So. 2d 368 (Ala. 1971), 89 
B.L.J. 550. 


§1134.6. Government regulations. 

U.S. Supreme Court (1971) Employer was 
prohibited from requiring high school ed- 
ucation or passing grade on general intel- 
ligence test for employment or transfer, 
where such requirements operated to ex- 
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clude minorities and were not shown to be 
job-related. Griggs v. Duke Power Co., 
91 S. Ct. 849 (1971), 89 B.L.J. 255. 


PAYMENT 


§1216. Discharge of instrument. 

Missouri (1972) Trial court chose not to 
accept defendant's affirmative defense of 
renunciation and discharge of promissory 
note by decedent nor would it shift the 
burden of proof of such defense merely 
because defendant had possession of the 
note. Where execution of the note was 
proven, along with facts that note had not 
been paid and that debt was still out- 
standing, decedent’s estate could collect 
on the note. Miller v. Gayman, 482 S.W. 
2d 414 (Mo. 1972), 89 B.L.J. 1035. 


§1244. Payment of unindorsed checks. 

New York (1971) Auctioneer is entitled 
to payment by bank of certified checks 
and cashier’s check where purchaser at 
auction paid for goods with these checks 
but had not indorsed them and later re- 
fused to do so. Sweedler v. Oboler, 65 
Misc. 2d 789 (Sup. Ct. 1971), 89 B.L.J. 545. 


PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 
Arkansas (1972) Bank, holding negotiable 
note as security for a loan and then sur- 
rendering possession presumably for the 
purposes of collection, lost its security in- 
terest in the instrument. Mcllroy Bank v. 
First Nat’ Bank, 480 S.W.2d 127 (Ark. 
1972), 89 B.L.J. 855. 


Kansas (1970) Depositor sued bank to re- 
cover deposit of $15,000 in savings ac- 
count; bank cross-petitioned for $25,000 
which was evidenced by loan guaranty 
agreement. Court held that agreement 
failed under statute of frauds and there- 
fore was unenforceable; and there had not 
beer delivery of possession of the savings 
account to the bank as pledgee, either by 
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delivery of the passbook or by written 
assignment. Walton v. Piqua State Bank, 
466 P.2d 316 (Kan. 1970), 89 B.L.J. 162. 


Utah (1972) Bank refused to honor cer- 
tificate of deposit which had been pledged 
for a loan but released by bank at the re- 
quest of pledgor, who thereafter assigned 
it in payment of attorneys fees. Court 
remanded to determine whether attorney 
had knowledge of the pledge by his client 
to the bank. Concurring justice sought 
remand to decide whether attorney was 
a holder in due course. Howick v. Bank 
of Salt Lake, 498 P.2d 352 (Utah 1972), 
89 B.L.J. 1038. 


81273. Pledge of corporate stocks. 

Texas (1972) Transfer restrictions on stock 
certificates pledged as collateral, even 
though not conspicuously noted on the 
certificates as required by state law, are 
effective against the pledgee-bank if the 
bank had actual knowledge of the restric- 
tions. Ling & Co. v. Trinity Sav. & Loan 
Assn, 482 S.W.2d 841 (Tex. 1972), 89 
B.L.J. 1033. 


§1280. Application of collateral. 

Louisiana (1972) Where borrowers gave 
bank mortgage note to secure “hand 
notes” reflecting borrower's indebtedness 
to bank, bank was holder of the collateral 
mortgage note and could sue thereon to 
recover the actual indebtedness due. Cam- 
eron State Bank v. Duhon, 263 So. 2d 433 
(La. App. 1972), 89 B.L.J. 1038. 


$1284. Sale of collateral. 

U.S. District Court, California (1972) Bank 
did not violate Securities Exchange Act 
by selling pledged stock to its director 
where there was no control relationship 
between issuer and buyer or seller, nor by 
soliciting proxies where it was not alleged 
that bank solicited proxies after filing 
solicitation statement. First Sur. Corp. v. 
Community Bank, 347 F. Supp. 59 (C.D. 
Cal. 1972), 89 B.L.J. 1089. 


RECORDS OF BANK 


§1346.3. Legal process to examine. 
LeValley & Lancy, “The IRS Summons 
and the Duty of Confidentiality: A Hob- 
son's Choice for Bankers,” 89 B.L.J. 979 
(1972). 


U.S. Court of Appeals, 10th Cir. (1971) 
The relationship between the bank and 
the depositor is that of debtor-creditor; 
and a client may not immunize his busi- 
ness transactions from discovery by the 
device of running them through a lawyer's 
checking account—even a trust account. 
SEC v. First Sec. Bank, 447 F.2d 166 (10th 
Cir. 1971), 89 B.L.J. 667. 


U.S. District Court, N.D. California (1972) 
Domestic reporting requirements of 1970 
Bank Secrecy Act are unconstitutional and 
government is enjoined from implementa- 
tion. Foreign reporting requirements and 
record-keeping requirements are constitu- 
tional. Stark v. Connally, 72-2 U.S.T.C. 
{ 9,663 (N.D. Cal., Sept. 11, 1972), 89 B.L.J. 
951. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2 In general. 

Illinois (1970) Commissioner of Savings 
and Loan Associations took over custody 
of association and then designated a re- 
ceiver for liquidation of the association. 
The statute did not provide for review 
by trial court of Commissioner's order 
determining that “liquidation and dissolu- 
tion was necessary. Appellate court re- 
versed trial court’s appointment of the 
former president as liaison officer where 
no authority to do so was given by statute. 
Hulman v. Lawn Sav. & Loan Ass’n, 259 
N.E.2d 324 (Ill. App. 1970), 89 B.L.J. 185. 


§1363. Savings bank held liable for de- 
posit paid to party not entitled— 
Effect of by-laws and rules. 

New York (1972) A jury question is pre- 

sented as to whether checking of signa- 
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ture on withdrawal slip with signature 
card was sufficient to be considered due 
diligence by the bank where withdrawal 
of savings was made with stolen passbook. 
Novak v. Greater N. Y. Sav. Bank, 282 
N.E.2d 285 (N.Y. 1972), 89 B.L.J. 756. 


$1367. Payment of deposit after depos- 
itor’s death. 

Georgia (1970) Jury is to determine wheth- 
er deceased is the same individual who 
owns a Savings account at defendant-bank 
and whether the estate has any interest 
in the account. Statute of limitations 
would not start to run until demand for 
the funds had been made and bank re- 
fused to pay. Langford v. First Nat’ Bank, 
176 S.E.2d 484 (Ga. App. 1970), 89 B.L.J. 
87. 


SIGNATURE 


§1374. Signature on corporate check. 
Delaware (1971) Company employee used 
facsimile signature plate on nine company 
payroll checks which bank honored. Com- 
panys insurer sued for alleged wrongful 
negotiation of the checks. Court held that 
corporate resolution authorizing bank to 
negotiate checks which bore facsimile sig- 
natures expressly provided bank to pay 
“without limit and without further in- 
quiry.. Wilmington Trust Co. v. Phoenix 
Steel Corp., 273 A.2d 266 (Del. 1971), 89 
B.L.J. 350. 


STATUTE OF LIMITATIONS 


$1386. Action on note. 

Nebraska (1972) Where comaker of note 
acknowledged the debt in his role as ad- 
ministrator of comaker wife’s estate, this 
acknowledgment could not be used against 
husband in his personal capacity as an 
acknowledgment of debt owed by the 
husband himself to bar the operation of 
statute of limitations. Degmetich v. Ber- 
anek, 199 N.W.2d 8 (Neb. 1972), 89 B.L.]. 
1097. 
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Oklahoma (1972) Where installment note 
allows for acceleration upon default of 
any one installment payment, statute of 
limitation for separate causes of action 
begins to run on each installment the day 
following its maturity. Oklahoma Brick 
Corp. v. McCall, 497 P.2d 215 (Okla. 
1972), 89 B.L.J. 858. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 


Fischer, “The Mysterious Bank Nominee,” 
89 B.L.J. 911 (1972). 


Michigan (1972) A _ shareholder’s sales 
agreement requiring that upon the death 
of shareholder his estate must sell all out- 
standing stock to the corporation at book 
value was modified by state statute pro- 
hibiting corporation from impairment of 
its operating capital in order to purchase 
shares of its own capital stock. Therefore, 
the board of directors acted properly in 
refusing to purchase all the shares held 
by majority stockholder at his death. 

Where agreement gave the corporation 
the option of first purchase and provided 
that if the corporation refused, the stock 
could “be sold without further restric- 
tions,” any third party can purchase after 
the corporation rejects the option to pur- 
chase; subsequent purchase is not lim- 
ited to other shareholders in the corpora- 
tion. Van Kempen v. Detroit Bank & 
Trust Co., 199 N.W.2d 470 (Mich. App. 
1972), 89 B.L.J. 1033. 


STOPPING PAYMENT 


§1462. Right to stop payment. 

Wyoming (1972) Contractor, before ad- 
vancing funds, contacted subcontractor’s 
banks to check on financial status of the 
mason. Where contractor was told there 
was nothing to worry about and a deposit 
to sub’s account would be used to pay for 
material and labor, but in fact the sub 
was insolvent and funds were going to be 
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used to pay off overdue debts to the bank, 
the bank was not a holder in due course 
and payment stopped on the deposited 
check was effective against it. Simpson v. 
Western Natl Bank, 497 P.2d 878 (Wyo. 
1972,) 89 B.L.J. 1039. 


81470. Stopping payment of cashier's 
check. 

Illinois (1972) Cashier's check cannot be 
countermanded nor payment stopped. 
Although bank contended that this rule 
should be set aside when the check was 
made out as a result of error or fraud, 
the court ruled that stopping a cashier’s 
check is not permissible, since it would 
hinder the commercial flow of cashier's 
checks. Foreman v. Martin, 286 N.E.2d 
80 (Ill. App. 1972), 89 B.L.J. 1030. 


New Jersey (1970) Check drawn by au- 
thorized officer, rather than cashier, is still 
a cashiers check and thus has been ac- 
cepted when issued so that a stop-pay- 
ment order is_ ineffective. National 
Newark & Essex Bank v. Giordano, 268 
A.2d 327 (N.J. Super. 1970), 89 B.L.J. 89. 


§1473. Effect of stopping payment. 

Texas (1972) Drawer who failed to pay a 
check and had the bank stop payment 
thereon is still liable on the underlying 
obligation. UCC Section 3-802(a)(2) pro- 
vides that upon dishonor, an action may 
be maintained on either the instrument 
or the underlying obligation. Drawer 
neglected to consider this obligation for 
which the check was given, pleading 
only that a check as a written order is 
executory and may be revoked at any 
time before acceptance by the bank. 
Gaskins v. Duke, 483 S.W.2d 499 (Tex. 
Civ. App. 1972), 89 B.L.J. 1030. 


TAXATION 


§1504. Taxation of national banks. 
Dobson, “Taxation of Banks by State and 
Local Governments,” 89 B.L.J. 937 (1972). 


§1516. State banks. 

Shields, “Congressional Authority to: Reg- 
ulate the State Taxation of State Banks — 
The Federal Reserve's Recommendations 
for an Alternative to PL-156,” 89 B.L.j. 
330 (1972). 


§1528. Deductions. 
Kolmin, “Banks, Environmental Problems, 


and Taxes,’ 89 B.L.J. 29 (1972). 


TRUTH-IN-LENDING 


$1562.01. Truth-in-lending. 

Bartlett, “Truth in Advertising — The 
Whole Truth,” 89 B.L.J. 998 (1972). 
Clontz, “Avoidance of Civil Penalties Im- 
posed by Truth-in-Lending,” 89 B.L.J. 821 
(1972). 

Davenport, “Class Suits Against Banks: 
The Lingering Specter,” 89 B.L.J. 787 
(1972). 

Garwood, “Class Action Limits and Case 
Trends in Truth-in-Lending,” 89 B.L.]. 
803 (1972). 

Garwood, “Truth-in-Lending After Two 
Years, 89 B.L.J. 3 (1972). 


U.S. Court of Appeals, 8th Cir. (1971) 
Customer sued Montgomery Ward claim- 
ing violation of Truth-in-Lending Act. 
Federal court of appeals affirmed district 
court, in part, on issue of company’s lia- 
bility — as to advertising — but reversed in 
part as to civil suit by customer. Jordan 
v. Montgomery Ward & Co., 442 F.2d 78 
(8th Cir. 1971), 89 B.L.J. 360. 


U.S. District Court, District of Columbia 
(1972) Mortgagee is required to make the 
Truth-in-Lending disclosure before the 
credit is extended; i.e., disclosures at the 
time of closing are untimely. Bissette v. 
Colonial Mortgage Corp., 340 F. Supp. 
1191 (D.D.C. 1972), 89 B.L.J. 860. 


U.S. District Court, $.D. Florida (1971) 
Financing of insurance premiums is a loan 
and not a credit sale within Truth-in- 
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Lending statute. Opinion letter by Di- 
rector of Federal Reserve Board was not 
followed. Stefanski v. Mainway Budget 
Plan, Inc., 326 F. Supp. 138 (S.D. Fla. 
1971), 89 B.L.J. 152. 


New York (1971) New York City Con- 
sumer Protection Law held not to be in- 
consistent with Truth-in-Lending Act. 
The city law provided that it is an “un- 
conscionable trade practice” in consumer 
goods debt collection for a creditor to 
communicate with debtor's employer 
prior to final judgment. Commercial 
Lawyers Conference v. Grant, 318 


N.Y.S.2d 966 (Sup. Ct. 1971), 89 B.L.J. 345. 


UNIFORM COMMERCIAL CODE 


§1562.5. Uniform Commercial Code 
generally. 

Denonn, “The UCC: Banks as Plaintiffs or 

Defendants,” 89 B.L.J. 591 (1972). 

Silberfeld, “Legislative and Judicial De- 

velopments in 1972,” 89 B.L.J. 1059 (1972). 


§1562.53. Article 3—Commercial paper. 
Florida (1970) Court held that bank’s 
failure to hold the check in question, or 
to delay it by channeling it through a 
special account, did not amount to dis- 
honesty or bad faith. Exchange Nat’ 
Bank v. Beshara, 236 So. 2d 198 (Fla. App. 
1970), 89 B.L.J. 86. 


Florida (1972) Action taken by copayee 
for unauthorized endorsement on draft 
issued as insurance settlement proceeds 
to personal injury claim “payable through” 
Exchange National Bank held bank was 
collecting bank according to UCC Sec- 
tion 3-120 and was not liable as drawee. 
Messeroff v. Kantor, 261 So. 2d 553 (Fla. 
App. 1972), 89 B.L.J. 764. 


New York (1970) The plaintiff established 
through the testimony of the defendant 
that the promissory note was signed by 
defendant as maker. It appeared on the 
face of the note that it was a negotiable 
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promissory note made payable to the 
plaintiff. “[T]here then arose the pre- 
sumption that the claimant was the owner 
of the note and that it was unpaid,” and 
the note should have been allowed into 
evidence. Metropolitan Life Ins. Co. v. 
Whitaker, 311 N.Y.S.2d 700 (Sup. Ct. 
1970), 89 B.L.J. 182. 


Vermont (1972) Where plaintiff loaned 
money to treasurer of corporation and 
thereafter the officer deposited the funds 
in corporate account and officer then gave 
plaintiff his personal promissory note, 
plaintiff was able to recover in general 
assumpsit from the corporation on the 
theory of unjust enrichment. Although 
officer would be liable as signer of prom- 
issory note, the corporation would also be 
liable on the underlying obligation. Hag- 
adorn v. Durgin & Brown, Inc., 292 A.2d 
255 (Vt. 1972), 89 B.L.J. 1095. 


$1562.54. Article 4—Bank deposits and 
collections. 

New York (1971) Altered welfare check 
was presented by payor bank to collecting 
bank, which was held liable to payor 
bank under UCC Section 4-207 dealing 
with warranties. Franklin Nat'l Bank v. 
Bank of Westbury Trust Co., 318 N.Y.S.2d 
656 (County Ct. 1971), 89 B.L.J. 160. 


§1562.59. Article 9—Secured trans- 
actions. 

U.S. Court of Appeals, 4th Cir. (1972) De- 
scription of collateral in financing state- 
ment as “accounts receivable” was suf- 
ficient to perfect security interest in the 
proceeds from Economic Opportunity 
Agency contract. In re Varney Wood 
Prod., Inc., 458 F.2d 435 (4th Cir. 1972), 
89 B.L.J. 862. 


Alabama (1972) Appellee having first lien 
on equipment under first-to-file rule also 
had a third mortgage on the realty and 
rightfully elected to resort to the equip- 
ment to the detriment of appellant, who 
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also had lien on equipment. Equipment 
had already been sold, appellant's failure 
to file timely was due to its own negli- 
gence, resorting to realty would bring con- 
flict with other creditors, and first lien on 
proceeds from sale is safer than buying in 
after foreclosing third mortgage. S. Lot- 
man & Son, Inc. v. Southeastern Fin. 
Corp., 263 So. 2d 499 (Ala. 1972), 89 B.L.]. 
1037. 


California (1971) Financing statement was 
properly filed under UCC. Later, third 
party “bought” collateral. Creditor fore- 
closed and successfully bid for goods. 
Court held, on appeal, that sale to third 
party was not in the ordinary course of 
business, and also that foreclosure sale 
was within UCC requirements. Sierra 
Fin. Corp. v. Brooks-Farrer Co., 93 Cal. 
Rptr. 422 (Cal. App. 1971), 89 B.L.J. 366. 


Florida (1970) There was a genuine issue 
as to whether the transaction between 
plaintiff and defendant created security 
interest in the bank account or whether 
the transaction constituted an assignment 


of contract rights which should be ex- 
cluded from the priority provisions in 
Article 9. Champion Map Corp. v. Cham- 
co, Inc., 235 So. 2d 50 (Fla. App. 1970), 
89 B.L.J. 665. 


Georgia (1971) Creditor mailed a certified 
letter to debtor, which was returned “un- 
claimed” and stamped “postage due 9 
cents.” Court held that this did not meet 
notification requirements of UCC Section 
9-504(3). Edmundson v. Air Serv. Co., 180 
S.E.2d 589 (Ga. App. 1971), 89 B.L.J. 624. 


Nebraska (1972) Bank did not have a pur- 
chase-money security interest in cattle 
where a loan to secure the purchase price 
was negotiated after the buyer had legal 
possession of the cattle. This did not meet 
purchase-money security interest require- 
ments of UCC Section 9-107(b) that a 
person “making advances or incurring an 
obligation gives value to enable the 


debtor to acquire rights in or the use of 
collateral if such value is in fact so used.” 
North Platte State Bank v. Production 
Credit Ass'n, 200 N.W.2d 1 (Neb. 1972), 
89 B.L.J. 1030. 


New Jersey (1970) Under Section 9-306(2) 
plaintiff's security interest continued in 
any identifiable proceeds of the collateral, 
“including collections received by the 
debtor,” and therefore continued in the 
identifiable proceeds of sales that were 
deposited in defendant-bank. Any with- 
drawals by the debtor from this account 
will be presumed to be of its general 
funds, leaving intact, so far as possible, 
the funds received from sales of collateral 
covered by plaintiff's security agreement. 
Associates Discount Corp. v. Fidelity 
Union Trust Co., 268 A.2d 330 (N.J. Super. 
1970), 89 B.L.J. 471. 


New Jersey (1971) Automobile was sold 
after being repossessed, but debtor did 
not receive reasonable notice of sale un- 
der UCC. Debtor, therefore, was awarded 
damages under penalty section. Conti 
Causeway Ford v. Jarossy, 276 A.2d 402 
(N.J. Dist. Ct. 1971), 89 B.L.J. 445. 


New York (1971) Mobile home ruled to be 
a motor vehicle for purposes of filing of 
financing statement to perfect security in- 
terest in motor vehicle under UCC Sec- 
tion 9-302. Albany Discount Corp. v. 
Mohawk Nat'l Bank, 28 N.Y.2d 222 (1971), 
89 B.L.]. 276. 


Rhode Island (1972) Supplier of plumbing 
fixtures was given a security interest when 


‘ plumbing subcontractor assigned to the 


supplier its interest in retainage being 
held by general contractor and it was not 
an assignment given in payment of past- 
due obligation. 

Supplier prevailed over receiver in 
bankruptcy even though he failed to file 
financing statement because the exclusion- 
ary provisions of Section 9-302(1)(e) of the 
UCC protects an assignee who has no 
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reason to believe that the assignment 
when made was a transfer of significant 
portion of assignor’s receivables. E. Tur- 
geon Constr. Co. v. Elhatton Plumbing & 
Heating Co., 292 A.2d 230 (R.I. 1972), 89 
B.L.J. 964. 


Texas (1971) Creditor perfected lien on 
buyer's auto. Auto was later sold to third 
party whose “new” certificate of title did 
not show lien. Third party sold car to 
dealer. Creditor repossessed, and court 
ruled in his favor because of improper 
certificate. Phil Phillips Ford, Inc. v. St. 
Paul Fire & Marine Ins. Co., 465 S.W.2d 
933 (Tex. 1971), 89 B.L.J. 449. 


USURY 


§1565. Transactions heid not usurious. 
Idaho (1972) An original agreement vio- 
lating state usury law was purged of its 
usurious intent by a subsequent non- 
usurious agreement extinguishing the 
prior debt in consideration for the bor- 
rower transferring property to the lender. 
Where actual loan was for $2,740, the 
amount paid over ten-month period was 
$256, and the value placed on the prop- 
erty was $2,500, the borrower could not 
collect the penalty under the usury stat- 
ute. Ronen v. Teer, 489 P.2d 1284 (Idaho 
1972), 89 B.L.J. 1035. 


Massachusetts (1970) No illegality ap- 
peared on the face of the mortgage and 
note, and defendant did not sustain bur- 
den of proving excess interest charges. 
The court did not have to decide whether 
any failure to comply with the interest 
statute renders the mortgage void, or 
whether it involves other consequences. 
Provident Co-Op. Bank v. James Talcott, 
Inc., 260 N.E.2d 903 (Mass. 1970), 89 
B.L.J. 470. 


Mississippi (1971) It may be shown by 
parol evidence that a document, legal in 
form, was in fact a device to disguise 
usurious interest and does not reflect the 
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real agreement, and that the sums men- 
tioned in truth are usurious interest; but 
plaintiff failed to prove this. Wilson v. 
Newton County Bank, 245 So. 2d 27 (Miss. 
1971), 89 B.L.J. 666. 


Virginia (1972) Where original agreement 
would not have violated usury statute 
limiting interest charge on loan secured 
by deed of trust but agreement was 
broken and the parties thereafter assented 
to reduce the amount of the note, extend 
the time for payment, and charge interest 
of 1.5 percent per month, the new agree- 
ment was not a loan as contemplated in 
the usury law but was a compromise and 
settlement contract. Albrecht v. Troemm- 
ler, 189 S.E.2d 357 (Va. 1972), 89 B.L.J. 
1099. 


§1569. What constitutes usury — Where 
loan extended or renewed. 

Texas (1972) Although lender had to bor- 
row from a bank to secure funds to make 
a loan to a borrower, the lender could 
not charge a commission on top of the 
maximum interest allowable, since no 
service was performed to justify the fee. 
This additional fee must be considered 
interest, and therefore the loan transac- 
tion was usurious. W. W. Lafferty v. 
A.E.M. Dev. & Builders Co., 483 S.W.2d 
279 (Tex. Civ. App. 1972), 89 B.L.J. 1035. 


Vermont (1972) The interest rate on a 
mortgage was 8 percent, composed of a 
6 percent interest payment and a 2 per- 
cent consulting fee to be collected until 
payment of the note was made. However, 
since Vermont only permitted 6 percent 
interest, the transaction was usurious. 

Vermont penalty provisions for usury 
were not imposed where wrongful intent 
to charge an illegal rate was not shown 
and the note would have been governed 
by Massachusetts usury law except for 
failure to plead and prove that law. 
Crocker v. Brandt, 293 A.2d 541 (Vt. 1972), 
89 B.L.J. 1036. 
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$1576. Discount of accommodation note 
at usurious rate. 

Washington (1972) Borrower, receiving 
funds by giving second mortgage only 
after the mortgage note was discounted 
by procuring broker, was not party to 
usurious transaction in that interest on 
note should not be combined with the 
discount. Hynes v. Ravetti, 497 P.2d 581 
(Wash. 1972), 89 B.L.J. 961. 


§1578.5. Usury as a defense by 
guarantor. 

Virginia (1972) Loan to corporation was 
at maximum interest rate permitted for 
corporate loan and it was guaranteed by 
president and his wife, and secured by a 
second deed of trust on the couple’s resi- 
dential property. The guaranty was null 
and void in the face of the usury statute, 
which provides for a lesser interest rate 
to be extracted if second mortgage is 
given “whether payable directly to the 
lender or to a third party in connection 
with such loss.” Tuttle v. Haddock, 189 
S.E.2d 363 (Va. 1972), 89 B.L.J. 1099. 


§1583. Penalties for usury. 

Oklahoma (1972) Examining the rebating 
of usury provisions in loan agreements, 
the court concluded that Oklahoma law 
should no longer allow creditor to relieve 
himself of the penalties of usury by agree- 
ing to return any funds paid above the 
legal rate. Oklahoma Preferred Fin. & 
Loan Corp. v. Morrow, 497 P.2d 221 
(Okla. 1972), 89 B.L.J. 858. 


WILLS 


$1601. Testamentary capacity. 

Louisiana (1972) Where under statute, 
testatrix must have the ability to read at 
time of execution of will, positive evi- 
dence of her ability to do so was given 
more credence by the court than testi- 
mony that she could not. Estate of Moreau 
v. Moreau, 261 So. 2d 293 (La. App. 1972), 
89 B.L.J. 770. 


Oregon (1972) Seventy-one-year-old man 
for whom guardian had been appointed 
executed a valid will where witnesses at 
the execution said his conversation was 
rational and intelligent notwithstanding 
doctor's opinion that decedent did not 
have mental capacity to make a will. In- 
ference of undue influence where guar- 
dian supplied attorney and was named 
beneficiary was rebutted where decedent 
asked to have an attorney draw the will 
and no one but witnesses were present. 
Whitteberry v. Whitteberry, 496 P.2d 240 
(Ore. App. 1972), 89 B.L.J. 770. 


§1606. Revocation of will. 

Indiana (1972) Where decedent who had 
full control of faculties before death and 
during short hospital stay had executed 
two copies of her will, original of which 
was found in pieces, it was still admitted 
for probate. Individual benefiting from 
its revocation was found suspiciously go- 
ing through decedent's house and papers, 
and decedent told no one of her intent to 
revoke. Heath v. Strunk, 281 N.E.2d 897 
(Ind. App. 1972), 89 B.L.J. 771. 


$1607. Construction and validity of the 
will. 

Arizona (1972) Court disregarded printed 
matter as surplusage in holographic will 
where the handwritten portion was able 
to stand alone. In re Schuk, 496 P.2d 598 
(Ariz. App. 1972); In re Mulkins, 495 P.2d 
605 (Ariz. App. 1972), 89 B.L.J. 771. 


Arizona (1972) Court of equity does not 
have the authority to vary the express 
terms of settlor’s will by withholding from 
life tenant some of the income to which 
she was entitled because she did not need 
the money. Taylor v. Hutchinson, 497 
P.2d 527 (Ariz. 1972), 89 B.L.J. 966. 


California (1972) Testator attempted to 
leave in his will one-half interest in real 
property to daughter but such property 
was held in joint tenancy with wife and 
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therefore not subject to testamentary 
disposition. The will caused his widow to 
make an election between taking under 
the residue clause or asserting her claim 
as surviving joint tenant of the real prop- 
erty. In re Estate of Waters, 100 Cal. 
Rptr. 775 (Cal. App. 1972), 89 B.L.J. 867. 


Illinois (1972) Where there is an executory 
contract for the sale of property which 
had been specifically devised in will, the 
property will pass to the devisee subject 
to the contract. At common law an ex- 
ecutory contract to sell real estate revoked 
specific devise in an existing will under 
doctrine of equitable conversion. In re 
Estate of Bloomer, 283 N.E.2d 523 (IIL. 
App. 1972), 89 B.L.J. 869. 


Kansas (1972) Contractual will jointly ex- 
ecuted by husband and wife providing 
“that in the event of the death of one of 
the above named Testators all property 

. . Shall be the sole property of one who 
survives .. . to be used at their own dis- 
cretion’ does not permit the survivor to 


“give” property away through joint sav- 
ings accounts without good and sufficient 


consideration. Klooz v. Cox, 496 P.2d 
1350 (Kan. 1972), 89 B.L.J. 869. 


Kentucky (1972) A devise which specified 
that executor distribute net proceeds of 
an estate among deserving “charitable 
and religious organizations’ fails to meet 
statutory requirements that the purpose 
of the charity be shown with reasonable 
certainty. Court rejected the argument 
that Kentucky adopt the majority view 
which permits a trustee to select the 
charity when the testator does not desig- 
nate an object or particular purpose of 
the devise. Bank of Maysville v. Calvert, 
481 S.W.2d 24 (Ky. 1972), 89 B.L.J. 1040. 


Louisiana (1972) Executor of an estate 
which in 1955 bequeathed land and $1,000 
to the Roman Catholic Archdiocese of 
New Orleans for “the erection of a church 
or chapel” was able to bring suit to have 
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the church forfeit the legacies, since the 
specific condition of the gift had not yet 
been met. Where the testator failed to 
specify a time limit for construction of 
the church, performance must be had 
within a reasonable time. Case remanded 
for trial on the merits. Bowers v. Roman 
Catholic Church of Diocese of New Or- 
leans, 264 So. 2d 329 (La. App. 1972), 8 
B.L.J. 1040. 


Maine (1972) To create joint tenancy un- 
der Maine statutory law only the unities 
of interest and possession are required. 
Language on stock certificate indicating 
that husband owned the stock and upon 
his death the stock was to go to his wife 
did not have these unities to create a 
joint tenancy. Milliken v. First Nat'l 
Bank, 290 A.2d 889 (Me. 1972), 89 B.L.]. 
869. 


Maryland (1972) Provision in will allowed 
testator’s brother to purchase stock in cor- 
porations “within one year of my death” 
and directed executor-bank to provide 
liberal credit terms for such purchase. 
The bank properly accepted brother's 
eleventh-hour agreement to exercise op- 
tion notwithstanding allegations that will 
anticipated completed purchase and not 
an executory contract. Pellegrino v. Mary- 
land Nat’ Bank, 291 A.2d 456 (Md. 1972), 
89 B.L.J. 966. 


Pennsylvania (1972) Where testator de- 
vised the “bulk” of his estate in a holo- 
graphic will, the court concluded that 
property not specifically devised was to 
pass under laws of intestate succession, 
because the last sentence in the will was 
a specific, rather than a general, residuary 
clause referring only to the previous sen- 
tence: “The money from my insurance 
policies pays for my funeral. If there is 
anvthing left after this it goes to the 
children of Mary Lou & David.” In re 
Estate of Synder, 293 A.2d 338 (Pa. 1972), 
89 B.L.J. 1042. 
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§1607.5. Rule against perpetuities. 
Georgia (1972) Testamentary trust was 
void for violation of the rule against per- 
petuities where grandmother provided 
that trust proceeds were to be used for 
the education of her grandchildren and 
upon completion of the youngest grand- 
child’s education, the remainder was to 
be divided “among my grandchildren who 
are then in life.” Here the gift will not 
vest until all the grandchildren have com- 
pleted their education, which could con- 
ceivably be longer than lives in being plus 
twenty-one years. Distribution of the pro- 
ceeds of the void trust passed to the heirs 
at law. Sheats v. Johnson, 189 S.E.2d 856 
(Ga. 1972), 89 B.L.J. 1041. 


$1608. Construction and validity of wills 

—Provisions creating trusts. 
U.S. District Court, District of Columbia 
(1972) Testamentary trust created to pro- 
vide university scholarships for needy 
white students violated the equal protec- 
tion clause of the Fourteenth Amendment, 
but the court applied the doctrines of cy 
pres and deviation to strike the illegal 
racial restrictions and upheld the trust 
where the trust instrument evidenced a 
dominant general charitable intent. Wa- 
chovia Bank & Trust Co. v. Buchanan, 
346 F. Supp. 665 (D.D.C. 1972), 89 B.L.]. 
1101. 


Michigan (1972) Where testamentary trust 
was created for the specific purpose of 
promoting the teaching of certain con- 
servative political theories but it was im- 
possible to carry out that purpose because 
it would infringe on academic freedom, 
the court applied the doctrine of cy pres 
to save the gift. In re Estate of Rood, 200 
N.W.2d 728 (Mich. App. 1972), 89 B.L.]. 
1102. 


Missouri (1972) Devise in trust to a named 
trustee to be used for religious and edu- 
cational purposes at the trustee’s discre- 
tion created a valid public charitable 


trust. The fact that the class of bene- 
ficiaries was not limited did not make the 
trust void for indefiniteness and uncer- 
tainty. Yeager v. Johns, 484 S.W.2d 211 
(Mo. 1972), 89 B.L.J. 1101. 


South Carolina (1972) Where trustor pro- 
vided that trust estate was to be paid over 
to such of her nieces and nephews as 
were listed in “Schedule B attached [to 
trust instrument]” but did not attach or 
ever provide the schedule, trust estate 
was payable to her heir at law after her 
death and upon termination of the trust. 
Citizens & So. Nat'l Bank v. Auman, 191 
S.E.2d 511 (S.C. 1972), 89 B.L.J. 1103. 


$1609. Legacies. 

Arkansas (1972) Language in a will be- 
queathed property and then added that 
the beneficiary should take “all furnish- 
ings, fixtures, appliances, silverware, uten- 
sils, jewelry, sporting goods, personal ef- 
fects, and every other kind of personal 
property of any kind or nature that may 
be contained in my home.” Under this 
clause the beneficiary takes not only tan- 
gible personal property but also intan- 
gibles such as traveler's checks, stocks, 
and insurance trust certificate. Turner v. 
Estate of Fletcher, 483 $.W.2d 176 (Ark. 
1972), 89 B.L.J. 1041. 


$1611. Disposition of property. 

Georgia (1970) The award of a year’s sup- 
port cannot operate to divest a minor 
heir of his interest in property unless it 
appears that appropriate steps were taken 
to protect his interest. Outlaw v. Outlaw, 
173 S.E.2d 459 (Ga. App. 1970), 89 B.L.]. 
90. 


Illinois (1972) Where life tenant was given 
broad power to sell property and use its 
proceeds, and at the death of life tenant 
the proceeds were found to be commin- 
gled such that when expenditures from 
commingled funds exceeded the value of 
property, the court concluded that the 
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proceeds from property were expended 
and remaining property would not be 
considered as proceeds from sale of life 
tenancy property for the benefit of the 
remainderman. South Side Trust & Sav. 
Bank v. South Side Trust & Sav. Bank, 284 
N.E.2d 61 (Ill. App. 1972), 89 B.L.J. 966. 


Nebraska (1972) Property held in joint 
tenancy passes to surviving joint tenant 
outside the will so that mutual wills pre- 
venting survivor from disposing of prop- 
erty to anyone other than the named 
beneficiaries did not restrict disposition of 
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property which survivor received under 
law of joint tenancy. Sheldon v. Watkins, 


198 N.W.2d 455 (Neb. 1972), 89 B.L.J. 967. 


81617. Verbal agreement to make 
bequest. 

Washington (1972) Party claiming an oral 
contract to devise property must establish 
by substantial evidence that (1) decedent 
agreed to devise the property, (2) consid- 
eration was given for the oral agreement, 
and (3) there was performance in reliance 
upon the contract. Cook v. Cook, 497 P.2d 
584 (Wash. 1972), 89 B.L.J. 967. 
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